
J 
\ 

MEMORANDUM 

TO: COUNCIL ON COURT PROCEDURES: 

FROM: 

DATE: 

RE: 

John H. Buttler 
J.R. Campbell 
John M. Copenhaver 
Austin W.Crowe, Jr. 
William M. Dale, Jr . 
Robert H. Grant 
Wendell E. Gronso 
John J. Higgins 
John F. Hunnicutt 
William L. Jackson 
Roy Kilpatrick 
Donald H. Lender 

Donald W. McEwen 
Edward L. Perkins 
Frank H. Pozzi 
E.B. Sahlstrom 
James C. Tait 
Wendell H. Tompkins 

·Lyle C. Velure 
James W. Walton 
William W. Wells 
Bill L. Williamson 

DOUGLAS A. HALDANE , Executive Director 

!Jovember 1, 1982 

Meetings of November 6 and November 20 

After inquiry among various state agencies, I have deter­
mined that most agencies hold public hearings before a hearings 
officer or a subcommittee of the entire policy-making body. 
There would seem to be little reason why the Council could not 
follow the same practice. I have discussed this with Mr. McEwen , 
and he agrees. He will be appointing a committee to appear at 
the two remaining public hearings, November 6 and November 20, 
so that it will not be necessary for all Council members to be 
present. 

We will schedule a full Council meeting early in December 
to take final action on the report to be submitted to the 1983 
Legislature. 
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Report of 

Hearings Committee 

Oregon Council on Court Procedures 

Hearings of November 6 , 1982 

A hearings committee comprised of Mr. Tait, Judge Londer , 
Judge Tompkins, and Mr. Higgins met to hear public testimony on 
Council proposals at 9:30 a.m. at the Thunderbird Coliseum, 
Oregon Room, Portland, on November 6, 1982. Also present was 
Jouglas Haldane of the Council staff. 

No members of the public being present to offer testi­
=ony , the hearings were adjourned at 10:15 a.m. 
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SUMMONS 

RULE 7 

D.(3)(d) Public bodies. Upon any county, incor­

porated city, school district, or other public corpora­

tion, commission, board or agency, by personal service 

or office service upon an officer, director, managing 

agent, [clerk, or] secretary, or attorney thereof. 

----Ahen a eetffl.e, ie a party ee an aceien, in aeeitien t9 ~ 
J::J / ...the eerl4.ee ef Bl:H!!!Befts Bpecifieci above, au additlonar-

0/ \Gbpy ef tile eummeBe aHe eemplaint shall also be set vetr 

~ the same mrB:BB@~ 11:tJ'en ehe [District Attorney of~ 

~tel!ftey ie¥ the ee'l:IB:ty [ia the same manner as reqairef ~ 

'iOr s&rnis;a YpQR t;J;a asWtt7 ele~.r.' 
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SUMMONS 

RULE 7 

D. (.4) Particular actions involving motor vehi­

cles. 

D. (4}.(a) Actions arising out of use of roads, 

highways, and streets~ service by mail. 

D. (41 la} li) In any action arising out of any 

accident, collision, or liability in which a motor 

vehicle may be involved while being operated upon the 

roads, highways, and streets of this state, any defen­

dant who operated such motor vehicle, or caused such 

motor vehicle to be operated on the defendant's behalf, 

except a defendant which is a foreign corporation main­

taining a registered agent within this state, may be 

served with summons by personal service upon the Motor 

Vehicles Division and mailing a copy of the summons and 

complaint to the defendant and the defendant's insurance 

carrier if known. 

D. {4) {a} (ii} Swmnons may be served by leaving 

one copy of the summons and complaint with a fee of 

$12.50 in the hands of the Administrator of the Motor 

Vehicles Division or in the Administrator's office or at 

any office the Administrator authorizes to accept sum­

mons. The plaintiff, as soon as reasonably possible, 

shall cause to be mailed a true copy of the summons and 

2 
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complaint to the defendant at the address given by the 

defendant at the time of the accident or collision that 

is the subject of the action, [and] the most recent 

address as shown by the Motor Vehicles Division's driver 

records, and any other address of the defendant known to 

the plaintiff, which might result in actual notice,~ 

the defendant's insurance carrier if known. For purposes 

of computing any period of time prescribed or allowed by 

these rules, service under this paragraph shall be complete 

upon such mailing. 

D.{4} {a) (iii} The fee of $12.50 paid by the plain­

tiff to the Administrator of the Motor Vehicles Division 

shall be taxed as part of the costs if plaintiff prevails 

in the action. The Administrator of the Motor Vehicles 

Division shall keep a record of all such summonses which 

shall show the day of service. 

D. (4) (b) Notification of change of address. Every 

motorist or user of the roads, highways, and streets of 

this state who, while operating a motor vehicle upon the 

roads, highways, or streets of this state, is involved in 

any accident, collision, or liability, shall forthwith 

notify the Administrator of the Motor Vehicles Division of 

any change of such defendant's address within three years 

after such accident or collision. 

D. (4) (cl Default. No default shall be entered 

against any defendant served by mail under this subsection 

3 
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who has not either received or rejected the registered or 

certified letter containing the copy of the summons and 

complaint, unless the plaintiff can show by affidavit 

that the defendant cannot be found residing at the address 

given by the defendant at the time of the accident or col­

lision, or residing at the most recent address as shown 

by the Motor Vehicles Division's driver records, or resid­

ing at any other address actually known by the plaintiff to 

be defendant's residence address, if it appears from_the 

affidavit thatinquiry at such address or addresses was 

made within a reasonable time preceding the service of sum­

mons by mail, and that a copy of the summons and complaint 

was mailed to the defendant's insurance carrier or that the 

defendant's insurance carrier is unknown. 
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F. (2) (a) (i) 

SUMMONS 

RULE 7 

Certificate of service when summons 

not served by sheriff or deputy. If the swmnons is 

not served by a sheriff or a sheriff's deputy, the 

certificate of the server indicating: the time, place, 

and manner of service; that the server is a competent 

person 18 years of age or older and a resident of the 

state of service or this state and is not a party to 

nor an officer, director, or employee of, nor attorney 

for any party, corporate or otherwise; and that the 

server knew that the person, firm, or corporation 

served is the identical one named in the action. If 

· the defendant is not personally served, the server 

shall state in the certificate when, where, and with 

whom a copy of the sununons and complaint was left or 

describe in detail the manner and circumstances of 

service. If the summons and complaint were mailed, the 

certificate may be made by the attorney for any party 

and shall state the circumstances of mailing and the 

return receipt shall be attached. 

5 



SERVICE AND FILING OF 
PLEADINGS AND OTHER 

PAPE~ 

RULE 9 

B. Service: how made. Whenever under these 

rules service is required or permitted to be made upon 

a party, and that party is represented by an attorney, 

the service shall be made upon the attorney unless 

otherwise ordered by the court. Service upon the 

attorney or upon a party shall be made by delivering a 

copy to such attorney or party or by mailing it to 

such attorney's or party's last known address. Deliv­

ery of a copy within this rule means: handing it to 

the person to be served: or leaving it at such person's 

office with such person's clerk or person apparently 

in charge thereof; or, if there is no one in charge, 

leaving it in a conspicuous place therein; or, if the 

office is closed or the person to be served has no 

office, leaving it at such person's dwelling house or 

usual place of abode with some person over 14 years of 

age then residing thereih. A party who has appeared 

without providing an appropriate address for service 

~a fte SSSE988 ie Eeaeenaelp d8CC~taiftMRv-'may be 

served by placing a copy of the pleading or other 

papers in the court file. Service by mail is complete 

9-30-82 Draft 
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upon mailing. Service of any notice or other paper to 

bring a party into contempt may only be upon such party 

personally. 
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DEFENSES AND OBJECTIONS; 
HOW PRESENTED; BY 

PLEADING OR MOTION; 
MOTION FOR JUDGMENT ON 

THE PLEADINGS 

RULE 21 

A. How presented. Every defense, in law or 

fact, to a claim for relief in any pleading, whether a 

complaint, cotmterclaim, cross-claim or third party 

claim, shall be asserted in the responsive pleading 

thereto, except that the following defenses may at the 

option of the pleader ·be made by motion [to dismiss]: 

(1) lack of jurisdiction over the subject matter, 

(2) lack of jurisdiction over the person, (3) that 

there is another action pending between the same par­

ties for the same cause, {4) that plaintiff has not 

the legal capacity to sue, (5) insufficiency of summons 

or process or insufficiency of service of summons or 

process, (6) that the party asserting the claim is not 

the real party in interest, (7) failure to join a 

party under Rule 29, {8) failure to state ultimate 

facts sufficient to constitute a claim, and {9) that 

the pleading shows that the action has not been com­

menced within the time limited by statute. A motion 
Jta'141./. 

[to dismiss] making any of these defenses [ahall] ~ 

be made before pleading if a further pleading is per-

mitted. The grounds upon which any of the enumerated 

8 
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defenses are based shall be stated specifically and 

with particularity in the responsive pleading or 

motion. No defense or objection is waived by being 

joined with one or more other defenses or objections 

in a responsive pleading or motion. If. on a motion 

[ to dismiss] asserting defenses (1) through (7), the 

facts constituting such defenses do not appear on the 

face of the pleading and matters outside the pleading, 

including affidavits and other evidence, are presented 

to the court, all parties shall be given a reasonable 

opportimity to present evidence and affidavits, and 

the court may determine the existence or nonexistence 

of the facts supporting such defense or may defer such 

determination tmtil further discovery or until trial on 

the merits. When a motion to dismiss has been alleue9J 

~~4-~rtu/. judgment shall be entered in favor of the 

moving party unless the court has a.Jl;csW.g,°11e.1t, leave 

to file an amended pleading rmder Rule ~f ~ _/ 
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COUNTERLCLAIMS, 
CROSS-CLAIMS, AND THIRD 

PARTY CLAIMS 

RULE 22 

C. Third party practice. 

C.(l) [At any time after] After coIIDI1encement of 

the action, a defending party, as a third party plain­

tiff, may cause a sUIIDI1ons and complaint to be served 

upon a person not a party to the action who is or may 

be liable to the third party plaintiff for all or part 

of the plaintiff's claim against the third party plain­

tiff as a matter of right not later than 90 days after 

service of the plaintiff's summons and complaint on the 

defending.party. [The third party plaintiff need not 

obtain leave to make the service if the third party 

complaint is filed not later than 10 days after service 

of the third party plaintiff's original answer.] Other­

wise the third party plaintiff must obtain agreement of 
,,~ •• ~. Jf41l'e,_ ~~ 

all enistiPJ:g Enamed) part:uM-""and leave on motion (order 

of the court)[upon notice to all parties to the action. 

Such leave-shall not be given if it would substantially 

prejudice the rights of existing parties]. The person 

served with the summons and third party complaint, herein­

after called the third party defendant, shall assert any 

defenses to the third party plaintiff's claim as pro­

vided in Rule 21 and cot.mterclaims against the third 

9-30-82 Draft 10 
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party plaintiff and cross-claims against other third 

party defendants as provided in sections A. and B. of 

this rule. The third party defendant may assert 

against the plaintiff any defenses which the third 

party plaintiff has to the plaintiff's claim. The 

third party defendant may also assert any claim 

against the plaintiff arising out of the transaction 

or occurrence that is the subject matter of the plain­

tiff's claim against the third party plaintiff. The 

plaintiff may assert any claim against the third party 

defendant arising out of the transaction or occurrence 

that is the subject matter of the plaintiff's claim 

against the third party plaintiff, and the third party 

defendant thereupon shall assert the third party 

defendant's defenses as provided in Rule 21 and the 

third party defendant's counterclaims and cross-claims 

as provided in this rule. Any party may move to strike 

the third party claim, or for its severance or separate 

trial. A third party may proceed under this section 

against any person not a party to the action who is or 

may be liable to the third party defendant for all or 

part of the claim made in the action against the third 

party defendant. 

c.(2) A plaintiff against whom a counterclaim has 

been asserted may cause a third party to be brought in 

under circumstances which would entitle a defendant to 

do so under subsection C. (1) of this section. 

11 
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PHYSICAL AND MENTAL 
EXAMINATION OF PERSONS; 

REPORTS OF EXAMINATIONS 

RULE 44 

E. Access to hospital records. 

Any party [legally liable or] against whom a 

[claim] civil action is [asserted] filed for compensa­

tion or damages for injuries may examine and make 

copies of all records of any hospital in reference to 

and connected with any hospitalization or provision 

of medical treatment by the hospital of the injured 

person within the scope of discovery tmder Rule 36 B. 

Any party seeking access to hospital records under 

this section shall give written notice of any proposed 

action to seek access to hospital records. at a reason­

able time prior to such action. to the injured person ' s 

attorney or, if the injured person does not have an 

attorney, to the injured person. 

9-30-82 Draft 12 
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SUMMARY JUDGMENT 

RULE 47 

A. For claimant. A party seeking to recover 

upon a claim, counterclaim, or cross-claim or to 

obtain a declaratory judgment may, at any time after 

the expiration of 20 days from the commencement of the 

action or after service of a motion for summary judgment 

by the adverse party, move, with or without supporting 

affidavits, for a summary judgment in that party's 

favor upon all or any part thereof. 

B. For defending party. A party against whom 

a claim, counterclaim, or cross-claim·is asserted or 

a declaratory judgment is sought may, at any time, move, 

with or without supporting affidavits, for a summary 

judgment in that party's favor as to all or any part 

thereof. 

C. Motion and proceedings thereon. The motion 

shall be served at least 10 days before the time fixed 

for the hearing. The adverse party, prior to the day 

of hearing, may serve opposing affidavits. The judg­

ment sought shall be rendered forthwith if the plead­

ings, depositions, and admissions on file, together 

with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the 

moving· party is entitled to a judgment as a matter of 

13 
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law. A summary judgment, interlocutory in character, 

may be rendered on the issue of liability alone although 

there is a genuine issue as to the amount of damages. 

D. Form of affidavits; defense required. {Sup­

porting] Except as provided by section E. of this rule, 

supporting and opposing affidavits shall be made on per­

sonal knowledge, shall set forth such facts as would be 

admissible in evidence, and shall show affirmatively 

that the affiant is competent to testify to the matters 

stated therein. Sworn or certified copies of all papers 

or parts thereof referred to in an affidavit shall be 

attached thereto or served therewith. The court may 

permit affidavits to be supplemented or opposed by 

depositions or further affidavits. When a motion for 

summary judgment is made and supported as provided in 

this rule an adverse party may not rest upon the mere 

allegations or denials of that party's pleading, but the 

adverse party's response, by affidavits or as otherwise 

provided in this section, must set forth specific facts 

showing that there is a genuine issue as to any material 

fact for trial. If the adverse party does not so 

respond, summary judgment, if appropriate, shall be 

entered against such party. 

E. Attidayit of attorney when expert opinion 

required. Motions under this rule are not designed to 

14 



be used as discovery devices to obtain the names of 

potential expert witnesses or to obtain their facts or 

opinions. If a party, in opposing a motion for summary 

judgment, is required to provide the opinion of an 

expert to establish a genuine issue of material fact, 

an affidavit of the party's attorney stating that an 

unnamed qualified expert has been retained who is avail­

able and willing to testify to admissible facts or 

opinions ·creating a question of fact, will be deemed 

sufficient to controvert the allegations of the moving 

party and an adequate basis for the court to deny the 

motion. The affidavit shall be made in good faith 

based on admissible facts or opinions obtained from 

a qualified expert who has actually been retained by 

the attorney who is available and willing to testify 

and who has actually rendered an opinion or provided 

facts which, if revealed by affidavit, would be a suf­

ficient basis for denying the motion for summary judg­

ment. 

[C]F. When affidavits are unavailable. Should it 

appear from the affidavits of a partr opposing the 

motion that such party cannot, for reasons stated, 

present by affidavit facts essential to justify the 

opposition of that party, the court may refuse the 

application for judgment, or may order a continuance 

to permit affidavits to be obtained or depositions to 

15 
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be taken or discovery to be had, or may make such other 

order as is just. 

[Fl G. Affidavits made in bad faith. Should it 

appear to the satisfaction of the court at any time that 

any of the affidavits presented pursuant to this rule 

are presented in bad faith or solely for the purpose of 

delay, the court shall forthwith order the party employ­

ing them to pay to the other party the amount of the 

reasonable expenses which the filing of the affidavits 

caused the other party to incur, including reasonable 

attorney fees, and any offending party or attorney may 

be adjudged guilty of contempt. 

[GJ H. Multiple parties or claims; final judgment. 

In any action involving multiple parties or multiple 

claims, a summary judgment which is not entered in 

compliance with Rule 67 B. shall not constitute a final 

judgment. 

16 



INSTRUCTIONS TO JURY AND 
DELIBERATION 

RULE 59 

B. Charging the jury. In charging the jury, the 

court shall state to them all matters of law necessary 

for their information in giving their verdict. Whenever 

the knowledge of the court is by statute made evidence 

of a fact, the court shall declare such knowledge to the 

jury, who are bound to accept it as conclusive. If 

either party requires it, and at coimnencement of the 

trial gave notice of that party's intention so to do, or 

if in the opinion of the court it is desirable, the 

charge shall either be reduced to writing, and then 

read to the jury by the court or recorded electronically 

during the charging of the jury. The jury shall take 

such written instructions or recording with it while 

deliberating upon the verdict, and then return [them] 

the written instructions or recording to the clerk im­

mediately upon conclusion of its deliberations. The 

clerk shall file the written instructions or recording 

in the court file of the case. 

9-30-82 Draft 
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JUDGMENT 
NOTWITHSTANDING THE 

VERDICT 

RULE 63 

A. Grounds. When a motion for a directed 

verdi·ct, made at the close of all the evidence, 

which .·s.hould have been granted has been refused and 

a verdict is rendered against the applicant, the 

cour:t ma,y, on motion, render a judgment notwi thstand­

ing the verdict, or set aside any judgment which may 

have :been .entered and render another judgment, as the 

case m~y require. 
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